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Preface

This book is solely intended as an overview.  Because environmental law and government contract law are extremely complex and rapidly changing subjects, users of this book are urged to consult with local counsel prior to taking any action.  This book does not replace current advice from your assigned counsel.  This book does not necessarily represent the official views of the Department of Defense.  In the event of a conflict with the current DoD guidance and/or court rulings, this book is not intended to replace or supersede such.
The Environmental Law Practice Group (ELPG) was formed to train attorneys, exchange data and share solutions regarding environmental law problems.  As a member of the ELPG, I wanted to make a valuable contribution.  This book is one of my first, and hopefully my most valuable, contributions to the ELPG.

When I was initially confronted with my first environmental cost issue, DCMC had Just begun its efforts to understand environmental costs and the various state and federal environmental agencies.  Therefore, I began a journey.  I knew there must be a substantial amount of information out there about the contractor’s facility, but I was not sure where to begin.  As I slowly made my way through the various state and federal agencies, and the numerous FAR and CAS provisions, I began to realize how little I really knew.  Although I had a fair amount of experience with the CAS and FAR on other cost issues, it was pretty daunting to be asked for legal advice and know almost nothing, about the subject matter.  Now that I have been confronted with a number of environmental cost issues and have completed my journey several times, I thought it appropriate to share my experiences and suggestions, so you would not have to “invent the wheel” like I did.

As a DCMC counsel, located in the San Francisco Bay area Contract Administration Office, I have encountered a number of environmental remediation/compliance cost issues over the past four years.  These issues involved Air Force, Army and Navy buying commands.  I served as one of the counsel on the DoD Environmental Pilot Cost Allowance Team, negotiated Advance Agreements and Implementation Agreements on remediation costs, and lectured at seminars on environmental cost issues.  As a result, I have gained a fair amount of know edge on the topic, knowledge that I hope you will find useful in your dealings with environmental cleanup costs.  In addition, DCMDW-G has an environmental counsel and Cost Accounting counsel who can assist you during your journey.

In creating this book, I have tried to share with you some of my experiences in handling environmental remediation cost issues.  I certainly hope this book is as valuable to read as it was for me in its preparation and creation.  I wish you good, clean facts, easily defined issues and successful negotiations.  More importantly, I wish you competent, hard working team members, like I had, to assist you on your journey.

On behalf of the ELPG, whose advice, encouragement and approval served a vital role in its creation.  I provide you with this Journey to resolving environmental cost issues.  May you find it as enjoyable and valuable to read as I did creating it.
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Chapter 1

Introduction
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Figure C1 -- Introduction

This book is written for both contracting officers and their support teams, as well as attorneys who provide government contracts advice to clients.  It is written from the perspective of a Defense Contract Management field counsel, who has been out in the trenches doing the research and answering the tough questions for the past few years.  Some of the cases the author has been involved in have been settled by way of an Advance Agreement on the treatment of costs.  One of the cases required an Implementation Agreement after the Advance Agreement was signed, due to interpretation problems.  Another case will most likely be litigated before the Court of Federal Claims.  If this book can help get you started in answering an environmental cost issue, or provide you with a short cut to information or case law, then it will have served its purpose.

The author has prepared the materials in chronological order based on how the normal environmental cost case progresses.  The book starts with suggestions on fact finding and what type of facts are relevant for a cost allowability analysis.  It identifies the types of information generally available from the contractor and from contractor-generated environmental consultant groups.  It provides a list of local, state and federal agencies that are likely to have information on the contractor’s site.  It explains the type of documentation DCAA generally has in its files.  It also suggests when it is appropriate to contact county, state, and federal courts for records and documentation.  Once you have gathered sufficient facts, you will then need to apply those facts to various cost principles and standards.

After you have jumped the hurdle of gathering all the relevant facts, you will then need to conduct an analysis of the costs.  This book outlines the various relevant cost principles and cost accounting standards currently in existence.  With each cost principle or standard, there will be a brief synopsis of the principle and identified concerns or a suggested method of application of that principle to environmental remediation costs.  In some instances there will be more than one method of application because there is more than one school of thought on the interpretation of that particular cost principle.  Incorporated in the allowability analysis, the author has provided sample clauses/wording to use in the event the Government decides to enter into an Advance Agreement with the contractor.  This sample wording is taken from a number of sources and is not solely of the author’s own creation.  A number of attorneys (private sector and Government) and a number of contracts personnel (private sector and Government) have developed the sample clauses provided in this book.

After you have climbed the mountain of the allowability analysis, then a determination must be made as to how to handle future environmental remediation costs to be incurred by the contractor.  Included in this section of the book is a discussion of whether an Advance Agreement is in the best interest of the Government.  Much of this discussion is taken from a paper the author prepared for the American Bar Association Public Contract Section Fall Program in November 1995.

Assuming you reach the conclusion that an Advance Agreement is in the Government’s best interest in your particular case, the book then provides you with other sample clauses and an evaluation of their effectiveness in existing Advance Agreements.  Finally, this book will provide some additional areas to consider when analyzing any environmental cost issue.

Although this book is written by an attorney, one need not conclude that all of the fact finding and research must be conducted by lawyers.  With any other cost issue, DCAA and the contracts personnel normally gather the majority of facts before posing legal questions to their assigned counsel.  Nothing should be different with environmental cost issues.  The author, DCAA, and the contracts personnel just happened to get involved with fact finding and leading their way around these issues.  With every new case involving a new contractor, each Ibcal DCAA office and contracting officer team should get involved in the fact finding, and learn their way around these complex issues.  It is a leading process for all of us.  The author hopes this book will reduce the leading curve in your office!
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